
































































ATTACHMENT 6.A 

IVlSlON OWNERS 







State of Idaho 
DEPARTMENT OF WATER RESOURCES 

322 Easl Front  S t ree t  P.O. Box 83720 - Boise ,  Idaho 83720-0038 
Phone: (208) 287-4800.  Fax: (208) 287-6700 - Web Si te :  www.idwr.idaho.gov 

C. L. "BUTCH" OTTER 
August 21,2007 Governor 

DAVID R.TUTIIILL, JR. 
Interim Director 

NAME WD# WD NAME 
ADDRESS 
CITY ST ZIP 

Re: Futile Call Delivery of Surface Water Rights in Water Districts 

The Idaho Department of Water Resources (Department) has recently received a number of 
inquires from water district watermasters and water users regarding the determination of futile calls in 
delivering senior surface water rights. The increased inquiries are the result of the current drought 
conditions, limited availability of surface water, and significant cuts in water right priorities throughout 
many water districts. This letter is intended to provide watermaster guidance concerning futile call 
determinations. 

Futile calls are not defined or described in the Idaho Code but have long been recognized by 
Idaho Courts. In addressing futile calls, the Idaho Supreme Court has stated, "if due to seepage, 
evaporation, channel absorption or other conditions beyond the control of the appropriators the water 
in the stream will not reach the point of the prior appropriator in sufficient quantity for him to apply it 
to beneficial use, then a junior appropriator whose diversion point is higher on the stream may divert 
the water." Gilbert v. Smith, 97 Idaho 735,739,552 P.2d 1220, 1224 (1976). 

The Department's Rules for Conjunctive Management of Surface and Ground Water Resources 
define a futile call as "[a] delivery call made by the holder of a senior-priority surface or ground water 
right that, for physical and hydrologic reasons, cannot be satisfied within a reasonable time of the call 
by immediately curtailing diversions under junior-priority ground water rights or that would result in 
waste of the water resource." IDAPA 37.03.1 1.010.08. A description of a futile call also is provided 
in the Water District 34 Water Distribution Rules as follows: 

Futile Call for the Delivery of Surface Water. 

When curtailment ofjunior upstream surface water rights will not make water available for 
delivery and use to senior downstream surface water rights, without unreasonable waste as 
determined by the director, the watermaster will not curtail the junior water rights in a futile 
effort to deliver water to the senior rights. (IDAPA 37.03.12.020.04) 

This description of futile call can generally be applied to delivery of surface water rights in 
other water districts of the state. The Department provides the following general framework and 
guidance to watermasters when addressing a futile call: 

1 .  A watermaster has the responsibility to distribute available natural flow to the holders of 
water rights asking for water for use in accordance with their rights. In Idaho, this 
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distribution must be in accordance with the priorities of the rights. A right with an earlier in 
time priority date must be fully satisfied in accordance with calls for water under the right 
before water is distributed to another water user calling for water under a right with a later 
in time priority date. In a stream with large channel losses, it can be necessary to curtail 
significantly more diversion under upstream junior priority rights than the diversion amount 
required for senior downstream rights in order to overcome those losses. Although this 
seems like an inefficient use of the available water supply, the senior user's call must be 
satisfied unless the amount of water reaching the senior user's point of diversion is 
insufficient to make beneficial use under the right. In short, watermasters must make a 
good faith effort to deliver the senior rights (and curtail junior rights) before making any 
futile call determination. 

2. If cufiilment of oll upstream water rights having a priority d2te junior i11 time to that nf the 
downstream senior right for which water is called for does not result in flow of useable 
amounts reaching the point of diversion for the senior water right, the call can be 
determined to be futile. When this determination has been made by the watermaster, the 
available water can then be delivered in accordance with priority of right to the upstream 

- junior rights. Thz determination of whether the flow received by the senior user is a useable 
amount can be difficult because of factors such as the variance in stream flow during the 
day, co-mingling of water from other sources for use by the holder of the senior right, ditch 
losses, or other factors. If the senior user does not agree that the call is futile, you should 
consult with the Department before making a decision to curtail distribution to the senior 
user. Consultation with the water district advisory committee prior to contacting the 
Department is encouraged in cases where the senior user does not agree that a call is futile. 

3. Watermasters should carefully record deliveries and document stream flows and stream 
flow losses, as well as record observations about the beneficial use of water occuning under 
any senior water rights being called for and potentially affected by a futile call. Good 
documentation of deliveries and stream flows will be helpful to justify any futile call 
determination. Other than Water District 34, a formal written order or notice from the 
Department is not necessary in most cases to deliver water based on a futile call. The 
Department encourages wateimasters to coordinate with all affected water users and seek 
consultation fiom the water district advisory committee and the Department when making 
futile call determinations. 

4. The junior water right user or users benefiting from any htile call have the responsibility to 
provide the necessary check structures, head gates and measuring devices for diversion of 
the water. Under Idaho law (Section 42-3806, Idaho Code) the water user is authorized to 
do work in the stream channel as necessary to divert the water. Other approvals may be 
needed from other state and federal agencies. Water diverted to junior priority water rights 
under a futile call must be beneficially used. Watermasters should not deliver water to any 
statutory claims or beneficial use rights (senior or junior priority) during any period of 
regulation until such time as those rights are decreed in the Snake River Basin Adjudication 
(SRBA) or some other adjudication proceeding if outside of the SRBA. 
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5. Senior right holders cannot call for delivery of stockwater unless they have valid water 
rights that list stockwater as a beneficial use. Although a water right is not required to 
water livestqck directly fiom a stream, auser cannot call for delivery of ins t ree  stock 
water unless a valid instream stockwater right exists that defines the priority date, flow rate 
and location of the jnstream livestock use. Likewise, junior priority right holders, once 
curtailed, cannot insist on continued delivery of stock water even if livestock watering is 
listed as a beneficial use under their junior right(s). 

Please contact the appropriate regional office staff or T i  Luke, Water Distribution Section, 
Boise, if you have questions or need any assistance concerning this or related water district matters. 

Sincerely, . . -- .- 

Gary Spaclanan' 
Administrator, Water Management 

Cc: IDWR Regional Offices 
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State of Idaho 
DEPARTMENT OF WATER RESOURCES 

SOUTHERN REGION DIRK KEMPTHORNE 
Gove~nor 

March 18,2003 

Lee Peterson 
Wate~mastet 
State Water Disttict 37 and 37 M 
Box T 
Shoshone, ID 83352 

KARL I. DREHER 
Director 

Dear Mr. Petelson: 

The following letter is to provide clarification concerning delivery of "saved wate~" from the 
Rockwell By-Pass. This should also clear up any confusion with regards to Ken Dunn's November 
16, 1979 letter to Reid Newby.. 

Conditions that must be met in order for saved water from the RockweIl Bypass to be available for 
beneficial use: 

1) Watm must be diverted through the Rockwell By-Pass in association with delive~y of valid 
priority water rights.. 

2) Rockwell By-Pass owners must maintain the by-pass for the entire length ofthe by-pass 
capable of carrying 17.36 cfs of' water during the irrigation season.. 

The Idaho Department of WaterResources interprets the above conditions being met to mean that: 

1) When water is dverted through the Rockwell By-Pass for the purpose of delivering valid 
prio~ity water rights, 4..65 cfs shall be made available to the owners and right holde~s of 
RockwelI By-Pass water. 

2) The Rockwell By-Pass must be capable of car~ying 17.36 cfs of water. This does not mean 
that the Rockwell By-Pass saved watex lights, totaling 4.65 cfs, is not delivetable once the 
flow at the Rockwell By-Pass measuring device drops below 17.36 cfs. 

3) Rockwell saved water can only be delivered when valid priority rights from the Bmadford 
Slough are called for and delivered. 

In summary: 

The saved water shall be made available to the Rockwell By-Pass saved water right holders 
any t i  the RockweU By-Pass is being used to deliver water to Broadford Slough right 
holders. The RockweU saved water rights shall be curtailed when calls for senior water 
rights from the Broadford Slough cannot he delivered. 



The department would also like to  quest that measwements are taken at the Broadford Slough 
measming device and the Rockwell By-Pass measuring device. Please include these measurements 
in you annual repolt. This will help us to answer future questions regarding this issue if they arise.. 

Please contact this office during the irrigation season when you believe there is a potential that 
senior prio~ity rights fiorn the Broadford Slough cannot be delivered. If' further assistance is 
necessary feel fiee to contact me at your convenience. 

Sincerely, 

.John Freitag 
Water Resource Agent Sr 

Cc: .John Stevenson, Chuck Brockway .Jr, 
Allen Me~ritt and T i  Luke 




